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IN THE IOWA DISTRICT COURT FOR SCOTT COUNTY

STATE OF IOWA, ex rel.
THOMAS J. MILLER,

ATTORNEY GENERAL OF IOWA., EQUITY NO. 107838
and IOWA DEPARTMENT OF
TRANSPORTATION,
Plaintiffs,

v,

- | AGREED ORDER
BRUCE RUBEN DUQUE, TINA R. DUQUE - MODIFYING
(a/k/a Tina R. Heth), FRANCISCO J. DUQUE, JR., TEMPORARY
ESPERANZA DUQUE and JONATHAN WILLE, INJUNCTION

individualiy and d/b/a AARDVARK AUTO
SERVICE & SALES, STATE STREET CAR
COMPANY, THE MOTORHAUS, AUTO KINGS,
UBA AUTO REPAIR and/or URA AUTO REPAIR
and THE CAR BOYS,

Defendants.

On this 9th day of February, 2007, the Court, having been presented with the
parties’ joint request to modify the Order Granting Tefnporary Injunction, determines that
fhe Order Granting Temporary Injunction should be modified as set forth herein:

!.T IS HEREBY ORDERED pursuant to lowa R. Civ. P. 1.1501, ef seq., the lowa
Consumer Fraud Act, lowa Code § 7%4.16, the lowa Motor Vehicle Dealer's Code, lowa
Code § 322.11, and the lowa Consumer Credit Code, Chapter 537, thét Defendants, and
each of them, and (as applicable) their directors, bfficers, principa[s, partners, empldyees,
agents, servants, repreéentaﬁves, subsidiaries, affiliates, successors, assigns, merged or
acqui}"ed predecessors, parentor controlling entities, and all other persons, corporation and
other entities acting in co‘ncert or participating with "éh.e Defendants who have actual or

constructive notice of the Court's injunction are restrained and enjoined during the



pendency of this litigation from:

a.

Engaging in the deceptive, misleading and unfair practices alleged in
the Petition and from otherwise vfo!ating the lowa Consumer Fraud
Act;

Engaging in practices or acts in violation of lowa Code Chapter 322;
Engaging in practices or acts in violation of i'owa Code Chaptér 537;
and

Owning or operating a used motor vehicle dealership in the State of
lowa and/or cbnduc'ting business in the State of lowa as a used motor
vehicle dealership under the names Aardvark Auto, State Street Car
Company, The Motorhaus, UBA Auto Repair and/or URA Auto

Repair, Auto Kings, The Car Boys, or any other names.

IT IS FURTHER ORDERED that Defendants and the other enjoined persons and

entities are further enjoined from engaging in the acts and practices set forth in the lettered

paragraphs below, to the extent the conduct in question occurs in the State of lowa (wholly

or in part) or is directed to an lowa resident:

- a.

Engaging, personally or through a representative, in the sale at refaif
of used motor vehicles, as defined by lowa Code § 322.2(7).

Holding or applying, personally or through a representative, for any
motor vehicle dealer’s license or any other type of license, permit or
registration required for or associated with the retail sale, wholesale,
purchase, lease, repair, rent, titling, financing, warranty, recycling,

salvaging, repossession, transportation, hauling, carrying or towing
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of a motor vehicle;

Attending any auto auction, personally or through any re;ﬁresentative;
Purchasing, personally or through any representative, any vehicles
sold through or by an auto auction or auction represéntatéve;
Purchasing or selling, personally or through any representative, motor
vehicles, other than for personal use. "Personal use" means up to
two vehicles per year, that are titled in one of the Defendants’ name
for at least 120 days, and that are used by one of the Defendants or
the Defendants’ immediate family for personal use;

Acting in any capacity |n the process of selling, buying, leasing,
repairing, renting, titling, financing, warranting, recycling, saivaging,
repossessing, Whoiesaﬁng,'transpoﬁing, hauling, carrying or towing
used motor vehicles other than those that are used by Defendants for
personal use, including but not limited to being lempéoyed as an agent,
emplbyee, contractor or consultant by any person or entity who is’
engaged in the business of selling, buying, leasing, repairing, renting,
titling, ﬁnancing,‘ warranting, recycling, salvaging, repossessing,
wholesaling, transporting, hauling, carrying or towing motor vehicles;
or

Being engaged or employed, full-time or part-time, or in any capacity |
by any person or entity who is engaged in the busénesé of financing
or otherwise extending credit to-a-person or entity who is engaged in

the business of selling, buying, leasing, repairing, renting, titling,
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financing, warranting, recyciing, salvaging, repossessing, wholesaling,

transporting, hauling, carrying or towing motor vehicles.

Notwithstanding the foregoing:

a.

Defendants can continue to operate Car Boys, lllinois Dealers’

License # 3467, within the State of lllinois in compliance with lllinois

law. However, Defendants cannot advertise, promote, display, offer .

for sale or sell used cars within or into the State of lowa or to an lowa

resident.

Notwithstanding the preceding paragraph, Defendant CarBoys, which

'_ is a licensed lllinois dealer, is not prohibited from:

Selling cars to lowa consumers at its lllinois location. In

- addition, Defendant Car Boys is not prohibited from providing

_financing for those transactions. However, Defendant Car

Boys cannot engage in any collection or repossession activities
within the State of ioWa.

Placing advertisements which are distributed into the State of
lowa, including newspaper advertisements and/or telephone
book listings, provided that any .such advertisements contain
the statement “Not an lowa licensed motor vehicle dealer” in a
conspicuous location and in bold 14-point type, also clearly
disclose that the dealer's lot is located outside the State of
lowa and comply with applicable lowa law. Defendants are

prohibited from brokering or otherwise facilitating Car Boys’
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sales to lowa coﬁéi.&mers (i.e., Defendant can not provide

shuttle or ride service from lowa to the Moline location).
Defendants can remove the vehicles which Defendants claim are
"~ owned by Car Boys and which are identified on Exhibit A hereto from
the State of !oWa and transport them to the State of lllinois.
Defendants shall continue to accept payments on all outstanding
contract sales made by Aardvark Auto Service & Sales and
Motorhaus, which are identified on Exhibit B hereto, at 802 W. 2™
Street, Davenport, lowa during the hours of 10:00 a.m. t0 6:00 p.mon
Mondays and Fridays and 10:00 a.m. to 5:00 p.m. on Saturdays.
Defendants shall also establish and maintain a new post office box
and shall accept payments by mail addressed to the new post office
box on all outstanding contract sales made by Aardvark and
Motbrh_aus, Defendants cannot require the Aardvark or Motorhaus
customers identified on Exhibit B hereto to make payments at a
location outside the State of lowa and Defendants cannot accept at
802 W. 2™ Street, Davenport, lowa payments on any outstanding
contract sales made by Car Boys. In addition, Defendants and the
other enjoined persons and entities cannot engage in any collection
efforts or repossession activities within the State of lowa or direct any
. collection efforts orrepossession activities at an lowa resident, except
such collection activities as have Been specifically provided for in this

paragraph. Defendants shall be permitted to mail to the consumers
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listed in Exhibit B the following information: (1) advice as to when
payments may be made at 802 W. 2" Street; (2) advice as to when
warranty repair work may be schedulled at 802 W. 2" Street; (3)
advice as to where payments may be mailed; (4) advice that
payhents may be accepted at the customer’s option at the Car Boys
location in Hllinois; (5) accountings on installment pu_rchases; (8)
notices of reformation of sale contracts, truth in lending states, or
other disclosures; and (7) where appropriate, Notices of Right to Cure
and Notices of Right to Redeem. Defendénts are permftted to return
calls to consumers listed on Exhibit B who have inquired to advise
them that payments may be made at 802 W. 2™ Street, Davenport,
lowa or by mail. Defendants shall be allowed to make one call to a
consumer who has missed a payment. Defendants are allowed one
call per payment missed. If Defendants are unable to reach a
consumer, Defendants may leave a message or attempt another
phone call at a later time. Defendants may also foliow up the phone
call with one letter reminding the consumer of the payment due.
During all communications with consumers, Defendants must follow
the lowa Debt Collection Practices Act. No further communications
or contacts with the consumers identified on Exhibit B may be initiated
by Defendants at this time.

Defendants shall make warranty repairs on all outstanding Aardvark

and Motorhaus warranties, identified on Exhibit B hereto, at 802 W,
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2™ Street, Davenport, lowa within a reasonable period of time
following a request by an Aardvark or Motorhaus customer identified
on Exhibit B hereto. Defendants may make these repairs during the
hours they are open to accépt payment, Mondays and Fridays and
10:00-a.m. to 5:00 p.m. on Saturdays. Defendants cannot require the
Aardvark or Motorhaus customers identified on Exhibit B hereto to go
‘outside of the State of lowa to obtain warranty repairs, Defendants
cannot make any non-warranty repéirs at 802 W. 2™ Street,
Davenport, lowa, and Defendants cannot make warranty repairs for
Car Boys’' customers at 802 W. 2™ Street, Davenport, lowa. Al
warranty repair services provided at 802 W. 2™ Street, Davenport,
lowa must be completéd on or before September 15, 2007. Afterthat
time, no repair services will be provided by Defendants or the other
en}oihed persons and entities at 802 W. 2™ Street, Davenport, lowa
or any other location in the State of lowa.

1) Before commencing a warranty repair service, Defendants
shall provide to the customer a document detailing the work to
be done and the estimated cost. Customers must
acknowledge receipt of the document through signature. If
Defendants discover, once commencing. the repair work, that
the cost of the warranty i'epair work will exceed the estimated
cost disclosed to the customer, Defendants shall cease work

until notifying the customer and until the customer signs a new
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2)

35

4)

5)

disclosure detailing the increased ébsts and addifional work.
Defendants shall provide to all warranty repair service
customers a disclosure stating Defendants’ rights under the
Artisan’s Lien statute, including but not limited to Defendants’
right to keep the vehicle until payment is received, Defendants’
duty to notify the customer before the enforcement of the
artisan’s lien, and Defendants’ duty to sell the vehicle in a
commercially reasonable manner. All customers muét
acknowiedge receipt of the document through signlature.
Defendants shall not demand any payment prior to |
commencing work on the vehicle, | |

If the customer does not pay upon completion of the warranty
repair work and Deféndants choose to exercise their artisan’s
lien rights and keep the vehicle, ihen Defendants shall
‘immediately notify the customers in writing of Defendants’
intention to sell the vehicle in satisfaction of the lien, the date
Defendants intend to sell the vehicle, and the customer’s right
tp redeem‘ the vehicle. Defendants shall wait two weeks after
providing a customer with written notice before selling the
vehicle in a commercially reasonable manner.

If the customer is unable to pay for the warranty repair work
and Defendants hold the vehicle pursuant to their artiéan’s lien,

Defendants shall not charge the customers a storage fee for
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holding the vehicle. Defendants shall also promptly return any
personal belongings left in the vehicle. Defendants shali not
charge a storage fee for holding personal belongings.

6) Once the artisan’s lien has been satisfied, any excess money
from selling a vehicle in a commercially reasonable manner
shall go the customer.

7) Defendants are permitted to accept instaitment'payments for
warranty work in accordance with lowa law. However,
Defendants shall not engage in arSy repdssession activities
within the State of lowa arising from the payment bian for
warranty work.

8) In conducting all warranty repair service Defendants shall obey
all applicable lowa law.

f. Defendants shall, within ten (10) business days of the entry of this
Order, transfer to any Aardvark or Motorhaus customer identified on
Exhibit éﬁer_e’zo the title to the vehicle identified on Exhibit C hereto
as having been purchased by that cuétomer.

g. Defendants shall release the lien on any vehicle identified on Exh_ibit
D hereto within ten (10) days of receipt of payment in full on the
underlying debt.

ITIS FURTHER ORDERED that:
| a. Within twenty-four hours of the entry of this Order, Deferidants Sha.!l

remove from display at 802 W. 2™ Street, Davenport, lowa and any other location within
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the State of lowa the Aardvark Auto Service & Sales sign and any other signs advertising
that Defendants are engaged in the business of selling or repairing used motor vehicles.
In addition, within twenty-four hours of the entry of this Order, Defendants shall take action
to ensure that no access is permitted to the web-site domain www.aardvarkauto.com, and
that the web-site domain is not used to link to any other web-site associated in any way

_with the sale of used motor vehicles, including but not limited to the web-site domain
v&Ww.redbaronmotors.lcom.

b. Defendants shall maintain such records as are necessary to
demo.nstrate compliance with the terms of this Agreed Order Modifying Temporary
Injunction and retain such records untii the litigation is concluded and any appticable
appeal period has expired. Defendants shall respond promptly, on-demand, to reasonable
requests from Plaintiffs for information and documents demonstrating compliance with the
terms of this Agreed Order Modifying Temporary Injunction,

C. Within 14 days Defendants shali provide fo Plaintiffs copies of all
documents concerning each transaction listed on Exhibit B including, but not limited to:
purchase agreements, retail instaliment contracts, all documents provided to the consumer,
all documents received from the consumer, all documents signed by the consumer, all title
documents (front and back), all signed power of attorney forms, all worksheets, the outside
cover of the consumer’s file or deal jacket and the consumer's payment history on the
vehicle

d.  This Agreed Order Modifying Temporary Injunction éhai! be effective

from the date filed.
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IT IS SO ORDERED.

Dated:

District Court Judge
SUBMITTED BY:

THOMAS J. MILLER
Attorney General of lowa

WILLIAM L. BRAUCH
Special Assistant Attorney General of lowa

Director - @nsumer Prote ;cion Division
By: f/‘S/ AN A “ .4
! Kiistie é?{emster Orme AT0009014
Jessica Dvorak AT0002186

Assistant Attorneys General
Hoover Building, 2™ Floor

1305 E. Walnut Street

Des Moines, lowa 50319
Telephone: (515)281-5926
Facsimile:  (515)281-6771
E-mail: korme@ag.state.la.us

idvorak(@ag.state.ia.us

and

MARK SCHOUTEN
Special Assistant Attorney General of lowa
General Counsel - lowa Department of Transportation

By: /3/ (\M&&Im )] %mn
/ Cdrolyn Olson AT0006003
Department of Transportation
800 Lincoin Way
Ames, lowa 50010 .
Telephone: (515)239-1521
Facsimile: (515)239-1609

© E-mail: Carolyn.Olson@DOT.iowa.gov
ATTORNEYS FOR PLAINTIFFS

and
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H.J. DANE

- By:
' H.J. Dane

- 1111 East River Drive
Davenport, lowa 52803-5740
Telephone: (563)326-0006
Facsimile: (563)326-6204

E-mail: hidane@hjdane.com -
S ATTORNEY FOR DEFENDANTS
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